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THE SCOPE OF THE LAW OF COPYRIGHT. 

' I "HE foundation of the copyright law of the United States 
-*■ is the provision of Article I, Section 8, of the Constitu- 
tion that Congress shall have power : "To promote the progress 
of science and useful arts, by securing for limited times, to 
authors * * * the exclusive right to their * * * writings." 
In pursuance of this provision, many statutes have been passed, 
gradually extending and enlarging the protection, until it 
covers not only books and maps as originally but comprehends 
now as well "all the writings of an author," as set forth in the 
Act of March 4, 1909 and the amendments thereto. The stat- 
utes, however, have not prescribed any conditions or require- 
ments as to the character of a writing entitled to copyright, and 
to ascertain this it is necessary to look to the practical application 
of the law as found in the decided cases. 

The Supreme Court ruled, in the Trade-Mark Cases, 1 that the 
writings to be protected under this clause of the Constitution 
are "only such as are original, and are founded in the creative 
powers of the mind," and consequently do not include trade- 
marks, which require neither novelty, invention, nor any work 
of the brain, but are simply founded on priority of appropria- 
tion. Again, in Burrow-Giles Lithographic Co. v. Sarony, 2 the 
same court held that the word "writings" is not confined to 
language or letters, but embraces all forms by which the ideas 
in the mind of the author are given visible expression, including 
photographs. The court held with respect to the particular 
photograph in question that it was entitled to protection as a 
work of art originating in the mental conception of the photog- 
rapher, which was given visible form and expression by posing 
the subject and selecting and arranging the costume and various 
accessories. But the court added that it might well be doubted 
whether copyright could apply to a photograph of a building 
or any other object which is a mere mechanical reproduction of 

1 100 U. S. 82, 94. * 111 U. S. 53. 
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the physical features or outlines of the object and involves no 
originality or novelty on the part of him who takes it. 

In a subsequent case, 3 the Supreme Court observed that the 
provision of the Constitution evidently has reference only "to 
such writings as are the result of intellectual labor." The court 
said further that, "To be entitled to a copyright the article must 
have by itself some value as a composition, at least to the ex- 
tent of serving some purpose other than as a mere advertise- 
ment or designation of the subject to which it is attached," cit- 
ing Scoville v. Toland, 4 wherein copyright was denied to a mere 
label used on bottles to designate a certain medicine and tell what 
it was good for and how it should be taken. 

The courts, however, have not undertaken to assume the 
function of critics, or to measure carefully the degree or origi- 
nality or literary or artistic skill involved in the production. 
Generally speaking, if the work has enough merit and value to 
be the object of piracy, it should also be of sufficient importance 
to be entitled to protection. It was so held in Henderson v. 
Tompkins, 5 where a topical song designed merely to amuse was 
protected, though possessing little literary merit or originality, 
the court remarking that it was sufficient that the song ac- 
complished the purpose for which it was intended. In an earlier 
case, 8 the court said in substance that the copyright law rests 
on no code of comparative criticism but protects alike the humbl- 
est efforts at instruction or amusement, the dull productions of 
plodding mediocrity and the most original and imposing displays 
of intellectual power, and that it should be liberally construed 
in favor of authors, leaving their comparative merits to be set- 
tled at the tribunal of public opinion, for they keep open the 
springs of thought which feed the intellectual life of the nation. 

The law does not require that the subject of a work should 
be new, nor that the materials of which it is composed should be 
original. Labor bestowed on the productions of others, if no 
rights are thereby invaded, will often constitute a valid claim, 
the test of originality in such cases being applied to that which 

* Higgins v. Keuffel, 140 U. S. 428. 

* Fed. Cas. 12,553. • 60 Fed. 758. 
' Boucicault v. Fox, Fed. Cas. 1,691. 
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represents the claimant's own labor, thought and skill. Thus, 
copyright may be had for an abridgment, digest, translation, 
dramatization or other version of any work in the public domain, 
or of any copyright work when produced with the consent of the 
proprietor of the copyright. A work may also be original in the 
sense of the law although the materials of which it is composed 
can all be traced out in former works, provided the author by 
the exercise of selection, arrangement and combination has pro- 
duced anything substantially new. 

So new editions with material additions, improvements, notes, 
etc., are regarded as new works subject to copyright for the 
new work of authorship; but once a work has fallen into the 
public domain it cannot be reclaimed by colorable changes or 
slight alterations and additions, nor by merely aggregating its 
several unprotected parts into a volume. 7 The reporter of law 
reports (in the absence of any express legislation indicating a 
contrary principle) is entitled to a copyright in his volumes for 
what is the result of his own labor and research — the headnotes, 
footnotes, marginal references, tables of cases, etc. — notwith- 
standing he can have no copyright in the opinions themselves, 
including everything which is the work of the judges. 8 How- 
ever, the mere arrangment of reported cases in sequence and their 
paging and distribution into volumes are not features of such 
importance as to entitle the reporter to copyright protection for 
such detail. 8 

In music it has been held that a valid claim may attach to 
any substantially new adaptation of a piece, such as an arrange- 
ment for the piano of the orchestral score of an opera. 10 But 
the addition of an alto part to well-known tunes long sung with 
the other three parts was held, in Cooper v. James, 11 not to be 
such a "substantially new and original work" as entitled the 
person making it to a copyright, the court expressing the 
opinion that "anything which a fairly good musician can make, 

' Holmes v. Hurst, 174 U. S. 82; Snow v. Laird, 98 Fed. 813. 

* West Pub. Co. v. Lawyers' Co-operative Pub. Co., 79 Fed. 756. 

* Banks Law Pub. Co. v. Lawyers' Co-operative Pub. Co., 169 Fed. 386. 
" Carte v. Evans, 27 Fed. 861. 

u 213 Fed. 871. 
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the same old tune being preserved, could not be the subject of a 
copyright." 

Judge Grosscup points out, in Nat'l Tel. News Co. v. Western 
Union Tel. Co., 1 - that at the time the Constitution was adopted 
the application of copyright to productions other than those 
strictly literary had hardly been mooted. The publication of a 
book usually meant in the public mind that literature, as such, had 
received an accession. The business world, which nowadays per- 
mits nothing to escape as a means for its exploitation, had not 
yet pressed into service books and art. But little by little copy- 
right has been extended under judicial construction to the 
literature of commerce, so that it now includes books which the 
old guild of authors would have disdained — trade catalogues, 
directories, credit ratings, statistics and similar compilations in 
which the literary quality is of the lowest order and the origi- 
nality barely perceptible. A belief that in no other way can 
the labor of the brain in these highly useful departments of 
life be adequately protected is doubtless responsible for what 
seems unquestionably a wide departure from the original pur- 
pose of the constitutional grant. The process of expansion in 
this direction seems, however, to stop at the point where the 
article is published not for information or explanation but for use 
in itself, such as blank forms, letter-file indexes and similar mere 
conveniences and devices for the conduct of business. 13 

Mere advertisements, whether by letterpress or picture, are not 
usually regarded as proper subjects of copyright; but it is now 
well established that the special adaptation of pictorial works to 
advertising purposes does not prevent copyright, so long as they 
have inherent qualities as works of art sufficient at least to lift 
them above utter insignificance and worthlessness. In the lead- 
ing case of Bleistein v. Donaldson Lithographing Co., 14 a copy- 
right was sustained upon advertisements of a circus which were 
pictures of the performers specially designed to attract the pass- 
ing crowd. Mr. Justice Holmes, speaking for a majority of 
the Supreme Court, held that the protection of the law was not 



"119 Fed. 294. 

" Amberg File, etc., Co. v. Shea Smith Co., 82 Fed. 314. 

14 188 U. S. 239. 
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confined to pictorial illustrations known as works of the fine arts, 
and that, "A picture is none the less a picture and none the less 
a subject of copyright that it is used for an advertisement." He 
observed, "It would be a dangerous undertaking for persons 
trained only to the law to constitute themselves final judges of 
the worth of pictorial illustrations, outside of the narrowest and 
most obvious limits." 

In National Cloak etc. Co. v. Kaufman, 15 the pictures in a 
fashion catalogue were protected on the ground that they had 
value as compositions embodying the personal reaction of ar- 
tists of recognized skill in their calling, and that, aside from their 
artistic merit, they portrayed original conceptions of great in- 
terest to a large portion of the public. A similar conclusion was 
reached in Da Prato Statuary Co. v. Giuliani Statuary Co. 16 in 
regard to the illustration in a price catalogue of various statuary 
and other articles for the decoration of churches. On the other 
hand, in Mott Iron Works v. Clow, 17 the Circuit Court of Ap- 
peals denied copyright to a price catalogue containing pictures of 
common household conveniences, such as bathtubs, washbowls, 
etc., the same being without artistic treatment or originality and 
of no value except as advertisements of the complainant's wares. 
Recently, however, in the case of White Mfg. Co. v. Shapiro, 18 
the court upheld copyright in a similar catalogue containing 
cuts of brass goods consisting mainly of trimmings for electric 
light fixtures, and expressed the opinion that the distinction made 
in Mott Iron Works v. Clow, while not without much basis 
in reason, was not warranted by the strict language of the stat- 
ute, and that the defendants' desire to reproduce the pictures 
without regard to the plaintiff's right was sufficient evidence 
that they had their worth and their success. 

The courts will not lend their aid to the authors of immoral 
works or such as tend to mislead and deceive the public. Thus, 
in Broder v. Zeno Mauvais Music Co., 19 a song containing one 
indecent word was refused protection. In Stone & McCareich 
v. Dugan Piano Co., 20 the Circuit Court of Appeals denied 

™ 189 Fed. 215. " 189 Fed. 90. 

" 88 Fed. 316. u 227 Fed. 957. 

" 88 Fed. 74. » 220 Fed. 837. 
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protection to a book containing misleading advertisements made 
to order for the conduct of piano sales. "Advertisements by 
dealers of their wares," said the court, "in order to insure the 
protection of the law, should reflect the truth and avoid repre- 
sentations which mislead and deceive the people. If their 
tendency be misleading and deceptive, they will find the doors 
of a court of equity barred against their admission." But it 
must appear that there is something immoral, pernicious, or in- 
decent in the things per se, or that they are not capable of use 
except in connection with some dishonest or immoral act. 21 

It would seem, therefore, that while the writings to be pro- 
tected must be original, meritorious and innocent, the law is not 
exacting as to the degree of originality or merit required, but 
will protect almost every product of literary or artistic labor 
evincing in its make-up that there has been underneath it in some 
substantial way the mind of a creator or originator. 

Herbert A. Howell. 
Washington, D. C. 

" Egbert v. Greenberg, 100 Fed. 447. 



